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jurisdiction in awarding injunctions, whether the judgment or proceeding en- 
joined be in or out of his circuit or corporation, or the party against whose pro- 
ceedings the injunction be asked resides in or out of the same." 

Beading the two sections together, it is clear that Mr. Patteson's view correctly 
interprets the situation. The section first quoted refers to jurisdiction to hear and 
determine proceedings by way of injunction — prescribing the venue of the injunc- 
tion suit. The subsequent section, in express terms, confers upon every circuit 
and corporation judge in the State jurisdiction to award injunctions — that is to 
grant temporary injunctions, to be heard and tried in the court prescribed in the 
former section. 

The doubt on our correspondent's mind as to the effect of the amendment was 
possibly produced by a rather loose statement on the subject of the. amendment, 
made in 6 Va. Law Reg. 70. — Editob Va. Law Register.] 



ANTICIPATORY BREACH OF CONTRACTS.* 

Editor Virginia Law Register : 

In the August number of your journal, in commenting on the recent case of 
Boehm v. Horst, 20 Sup. Ct. 780, wherein the Supreme Court of the United States 
adopted the English doctrine of anticipatory breach, you make the following 
observation : 

"A corollary of this doctrine is, that where one party to a contract notifies the 
other that he will not perform his part of it, the other has no right to thereafter 
proceed with the execution of the agreement, and thus enhance the damages, but 
his remedy is to sue for the damages accrued by reason of the breach at that stage 
of the transaction. Clark v. Marsiylia, 1 Denio, 317, 43 Am. Dec. 670 ; Davis v. 
Sronson, 2 N. D. 300, 33 Am. St. Rep. 783, and monographic note." 

Permit me to say that I apprehend this to be an error. The law, in those juris- 
dictions which adopt the doctrine of anticipatory breach, is, that where, in an 
executory contract, one party, before the time for performance arrives, notifies the 
other of his fixed intention not to perform his promise, the latter has two courses 
of action — he may accept the repudiation as a breach of contract and sue im- 
mediately, or he may treat such declaration as a brutum fulmen, and. holding fast 
to the contract, wait till the day of performance arrives. He has an election 
whether or not he will accept the repudiation as a breach. He may choose to dis- 
regard it, and if he does so he can proceed with his preparations to execute the 
contract, up to the day of performance, even though such conduct results in en- 
hancing his adversary's damages. 

The reasoning by which those courts seem to justify this doctrine, may be 
expressed in the following syllogistic form : 

Major premise : 
The duty to mitigate damages does not arise until there has been a breach of 
contract. 

Minor premise : 
A mere repudiation before the time for performance arrives, is not a breach 
of the contract unless the promisee elects to treat it as sucb. 

* See Editorial comment. 



722 6 VIRGINIA LAW REGISTER. [Feb., 

Therefore, if he chooses to disregard it, he is under no duty to take steps to 
refrain from increasing the damages. 

That this view is correct, is shown by the Illinois case of JioMing Sons v. Lock 
Slitch Co., 130 111. 660. (It will be remembered that the doctrine of anticipatory 
breach is law in Illinois. Kadish v. Young, 108 111. 170.) In the Boebling case, 
the plaintiff insisted upon shipping wire and tendering it to the defendant on the 
day of performance, although the defendant had expressly notified him long before 
not to do so. The court below instructed that after such notice to desist, the 
" plaintiff had no right to proceed in the performance of the contract unless such 
notice should be withdrawn by the defendant." The Supreme Court held this 
instruction " manifestly erroneous,' ' saying that the appellant " had the right to con- 
sider the notice as inoperative and to treat the contract as alive and subsisting, 
notwithstanding the refusal, because he was at liberty to await the time when the 
contract was to be executed and to hold appellee responsible for the non-perform- 
ance of it" (p. 666). 

Neither of the cases mentioned by you in support of your statement seems to be 
in point. In Clark v. Marsiglia the repudiation occurred after the time of per- 
formance to begin had passed, and while the contract was in the course of perform- 
ance. A refusal to go on with the contract after the time for performance had 
come is universally regarded as ipso facto a breach, and the duty to mitigate 
damages at once arises. The promisee has no election, no choice in the matter. 
Davis v. Bronson is not in point because the doctrine of anticipatory breach has 
been rejected in North Dakota, in the case of Stanford v. Magill (N. D.), 38 L. B. 
A. 760. Manifestly, no corollary drawn from the doctrine of anticipatory breach 
can properly be supported by the citation of a case decided in a jurisdiction hostile 
to that doctrine. 

Yours respectfully, 

PAUii A. Moses. 

Chicago, III. 



